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U.S. Customs Service 


General Notices 


PROCEDURES IF THE GENERALIZED SYSTEM OF 
PREFERENCES PROGRAM EXPIRES 


AGENCY: Customs Service, Treasury. 
ACTION: General notice. 


SUMMARY: The Generalized System of Preferences (GSP) is a renew- 
able preferential trade program that allows the eligible products of des- 
ignated developing countries to directly enter the United States free of 
duty. The GSP is currently scheduled to expire at midnight on June 30, 
1999, unless its provisions are extended by Congress. This document 
provides notice to importers that claims for duty-free treatment under 
the GSP will not be processed by Customs for merchandise entered or 
withdrawn from a warehouse for consumption on or after July 1, 1999, 
if the program is not extended before that date. This document also sets 
forth the mechanisms that will facilitate refunds, should the GSP be re- 
newed with retroactive effect. 


DATES: The plan set forth in this document will become effective as of 
July 1, 1999, if Congress does not extend the GSP program before that 
date. 


FOR FURTHER INFORMATION CONTACT: 


For specific questions relating to the Automated Commercial System: 
James Halpin, Office of Information Technology, 703-921-7128. 


For general operational questions: 
Formal entries John Pierce, 202-927-1249; 
Informal entries ... John Considine, 202-927-0042; 
Mail entries Robert Woods, 202-927-1236; 
Passenger claims .. Wes Windle, 202-927-0167. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Section 501 of the Trade Act of 1974 (the Act), as amended (19 U.S.C. 
2461), authorizes the President to establish a Generalized System of 
Preferences (GSP) to provide duty-free treatment for eligible articles 
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imported directly from designated beneficiary countries. Beneficiary 
developing countries and articles eligible for duty-free treatment under 
the GSP are designated by the President by Presidential Proclamation 
in accordance with sections 502(a) and 503(a) of the Act (19 U.S.C. 
2462(a) and 2463(a)). Pursuant to 19 U.S.C. 2465, as amended by sec- 
tion 1011(a) of Public Law 105-277, 112 Stat. 2681, duty-free treat- 
ment under the GSP is presently scheduled to expire on June 30, 1999. 

Congress is currently considering whether to extend the GSP pro- 
gram. If Congress does not pass legislation renewing the GSP before 
midnight, June 30, 1999, no claims for duty-free treatment under the 
program will be processed by Customs on entries made after that time. 
If legislation renewing the GSP is enacted after the GSP expires, lan- 
guage may be included that would make the GSP effective back to the 
date of its present expiration. 

Recognizing the effect that renewing GSP duty treatment with retro- 
active effect has on both importers, who must request refunds of duties 
deposited, and Customs, which must liquidate or reliquidate eligible en- 
tries, Customs developed a mechanism to facilitate certain refunds. Set 
forth below is Customs plan that will be implemented on July i, 1999, if 
the GSP has not been extended by that date. 


FORMAL ENTRIES 
Claims—Duties must be deposited 


Although Customs will accept claims for GSP duty-free treatment, as 
specified below, Customs will not process the claim as duty free under 
the GSP for merchandise entered, or withdrawn from warehouse for 
consumption on or after July 1, 1999. Further, duties at the normal- 
trade-relations rate must be deposited, unless an alternate claim is 
made under another preferential program for which the merchandise 
qualifies (for example, the Andean Trade Preference Act or the Carib- 
bean Basin Economic Recovery Act). 

On or after July 1, 1999, for all merchandise that would qualify for the 
GSP were the GSP still in effect, Automated Broker Interface (ABI) fil- 
ers must deposit duties at the normal-trade-relations rate with their 
entry summaries, but may continue to claim GSP duty-free treatment 
by using the Special Program Indicator (SPI) “A” as a prefix to the tariff 
number. Customs Automated Commercial System (ACS) will accept the 
SPI “A” transmission with the payment of duty. If the GSP is renewed 
with retroactive effect, the duties deposited will be refunded by Cus- 
toms without further action by the ABI filer. In effect, use of the SPI “A” 
will constitute an ABI filer’s request for a refund of duties paid for GSP 
line items if GSP is renewed with retroactive effect. It is noted that for 
ABI filers to take advantage of this system for receiving an automatic 
refund if GSP is renewed retroactively, the filers will have to reprogram 
their software to allow for the submission of estimated duties with the 
SPI “A” designation on entries. ABI filers who do not wish to reprogram 
their software will be required to request refunds in writing to the ap- 
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propriate port director identifying the affected entry numbers if the 
GSP is renewed with retroactive effect. 

While reprogramming is strictly voluntary, continued use of the SPI 
“A” has some benefits: one already mentioned is that the filer will not 
have to request a refund of deposited duties in writing should the GSP 
be renewed with retroactive effect; another is that ACS will perform its 
usual edits on the information transmitted by the filer, thereby ensur- 
ing that GSP claims are for acceptable country/tariff combinations and 
eliminating the need for statistical corrections. 

Importers may not use the SPI “A” if they intend to later claim draw- 
back, because claiming both the refund of duties deposited and draw- 
back would be to request a refund in excess of duties actually deposited. 
Importers who are unsure as to whether they will claim drawback are 
advised not to use the SPI “A”. If the GSP is renewed with retroactive 
effect, and the importer has not claimed drawback or enabled another 
person to claim drawback, then the importer may request a refund of 
duties deposited by writing to the port director at the port of entry. Also, 
importers may not use the SPI “A” if they have made an alternative 
duty-free treatment claim to GSP (for example, the Andean Trade Pref- 
erence Act or the Caribbean Basin Economic Recovery Act). 

Refunds 
1. Automatic 


If an ABI entry summary was filed with the SPI “A”, should the GSP 
be renewed with retroactive effect, then Customs will liquidate or reliq- 
uidate all affected ABI entry summaries with a refund for the GSP line 
items with no further action needed to be taken by the filer to request a 
refund. 

2. Need for written request 

If an ABI entry summary was filed without the SPI “A”, then the re- 
quest for a refund must be in writing. Further, all non-ABI filers must 
request refunds in writing. Instructions on how to request a refund in 
writing will be issued if the GSP is renewed with retroactive effect. 

INFORMAL ENTRIES 

Refunds on informal entries filed through the ABI with the SPI “A” 
designation will be processed in accordance with the automatic refund 
procedure outlined above. 


Baggage declarations and non-ABI informals 

When merchandise is presented for clearance, travelers and import- 
ers will be advised verbally that they may be eligible for a refund of GSP 
duties. Travelers/importers desiring such refund should request the 
Customs Officer to annotate the receipt of payment to indicate that the 
merchandise would be eligible for GSP duty-free treatment. Then, 
should the GSP be renewed with retroactive effect, the traveler/import- 
er must request the GSP duty refund in a letter that includes the copy of 


the receipt of payment and submit the request to the appropriate Cus- 
toms port of entry. 





CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 28, JULY 14, 1999 


Mail entries 

Should the GSP be renewed with retroactive effect, those addressees 
who received GSP eligible merchandise (identified on the CF 3419A, 
(Mail Entry)) may be eligible for a refund of GSP duties and should sub- 
mit a separate written claim for a refund. The request for the refund 
and a copy of the CF 3419A should be submitted to the appropriate In- 
ternational Mail Branch identified at the bottom right-hand corner of 
the CF 3419A. (The copy of the CF 3419A must be included with the re- 
quest, as the information contained on the form will be the only record 
of the GSP merchandise entered and whether the duties and fees were 
paid). 


Dated: June 24, 1999. 


ROBERT J. MCNAMARA, 
Acting Assistant Commissioner, 
Field Operations. 


[Published in the Federal Register, June 29, 1999 (64 FR 34847)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, June 30, 1999. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
JOHN DURANT, 
(for Stuart P. Seidel, Assistant Commissioner, 
Office of Regulations and Rulings.) 


PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF PNEUMATIC HAND TOOLS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of ruling letter and revoca- 
tion of treatment relating to tariff classification of pneumatic hand 
tools. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling relating to the classifica- 
tion under the Harmonized Tariff Schedule of the United States 
(HTSUS), of pneumatic hand tools, and to revoke any treatment Cus- 
toms has previously accorded to substantially identical transactions. 
These articles are air ratchets, also capable of use as manual hand tools, 
that are used in various applications in the automotive repair aftermar- 
ket. Customs invites comments on the correctness of the proposed ac- 
tion. 


DATE: Comments must be received on or before August 13, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1800 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Submitted comments may be inspected 
at the same location during regular business hours. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 
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SUPPLEMENTARY INFORMATION 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), jet effective. Title VI amended many sec- 
tions of the Tariff Act of 1930 amended, and related laws. Two new 
concepts which emerge from the law are informed compliance and 
shared responsibility. These concepts are based on the premise that 
in order to maximize voluntary compliance with Customs laws and reg- 
ulations, the trade community needs to be clearly and completely in- 
formed of its legal obligations. Accordingly, the law imposes a greater 
obligation on C ustoms to provide the public with improved information 
concerning the trade community’sr ichts and responsibilities under the 
Customs and related laws. In addition, both the trade and Customs 
share responsibility in carrying out import requirements. For example, 
under section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using ae care to enter, 

classify and declare value on imported merchandise, and to provide oth- 
er necessary information to enable Customs to properly assess duties, 
collect accurate statistics and determine whether any other legal re- 
quirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to modify a ruling relating to 
the tariff classification of pneumatic hand tools. Although in this notice 
Customs is specifically referring to one ruling, HQ 227562, this notice 
covers any rulings on this merchandise which may exist but have not 
been mene identified. Customs has undertaken reasonable efforts 
to search existing data bases for rulings in addition to the one identified. 
No further rulings have been identified. This notice will cover any rul- 
ings on this merchandise which may exist but which have not been spe- 
cifically identified. Any party who has received an interpretative ruling 
or decision (i.e., ruling letter, internal advice memorandum or decision, 
or protest review decision) on the merchandise subject to this notice, 
should advise oe during this notice period. Similarly, pursuant to 
section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as amended 
by section 623 a Title VI, Customs intends to revoke any treatment 
previously accorded by Customs to substantially identical transactions. 
TI his treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the HTSUS. Any person involved in substantially identical transac- 
tions should advise Customs during this notice period. An importer’s 
failure to advise Customs of substantially identical transactions or of a 
specific ruling not identified in this notice, may raise issues of reason- 
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able care on the part of the importer or his agents for importations of 
merchandise subsequent to this notice. 

HQ 227562, dated March 3, 1999, among other things, classified six 
(6) models of hand-held air ratchets in subheading 8204.20.00, HTSUS, 
as socket wrenches. This ruling was based on Customs belief that these 
articles were used as hand-operated socket wrenches. H@ 227562 is set 
forth as “Attachment A” to this document. 

It is now Customs position that these ratchets are pneumatic tools 
classifiable in subheading 8467.11.50, HTSUS, as other pneumatic 
rotary type tools for working in the hand. Pursuant to 19 U.S.C. 
1625(c)(1)), Customs intends to modify HQ 227562, and any other rul- 
ing not specifically identified to reflect the proper classification of the 
merchandise pursuant to the analysis in HQ 962926, which is set forth 
as “Attachment B” to this document. Additionally,, pursuant to 19 
U.S.C. 1625(c)(2), Customs intends to revoke any treatment it previous- 
ly accorded to substantially identical transactions. Before taking this 
action, we will give consideration to any written comments timely re- 
ceived. In should be noted that HQ 227562 is an administrative decision 
on Protest 2002-97-100267. If implemented, HQ 962926 will reflect 
Customs position on the classification of the merchandise it covers. The 
decision will not affect the liquidation of the entry or entries the subject 
of Protest 2002-97-100267. 


Dated: June 28, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. CUSTOMS SERVICE, 
Washington, DC, March 3, 1999. 
LIQ 4-01 RR:CR:DR 227562 CB 


Category: Liquidation 
PorT DIRECTOR 


US. CuSTOMS SERVICE 
423 Canal Street, Room 245 
New Orleans, LA 70130-2341 


Re: Protest and Application for Further Review No. 2002-97-100267; Classification of 
Pneumatic Hand Tools; 19 U.S.C. § 1504(b) and (d); Deemed Liquidation; subhead- 
ings 8467.11.10 and 8467.11.50, HTSUS; HQ 226215 cited. 


DEAR SIR/MADAM 


The above-referenced protest was forwarded to this office for a determination. We have 
considered the points raised and a decision follows. 
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Facts 

The subject protest covers twenty-seven (27) entries. The merchandise was enter red be- 
tween November 19, 1993 and April 10, 1996. Each entry (except entry 600-xxxx250-0)! 
als » included certain. ss bearings subject to antidumping dutie »s under case Seine 
A-588-201. Accordingly, liquidation of each entry was suspended. Three notices of removal 
of suspension under the applicable antidumping c -ase were provided by the U.S. Commerce 
Department to Customs. See Customs Message 6081114, dated March 21, 1996; Message 
6081116, dated March 21, 1996 and Message 6221112, dated August 8, 1996. Customs mes- 
sage 6081114 covered the period between May 1, 1993 and April 30, 1994. Customs mes- 
sage 6081116 covered the period between May 1, 1994 and April 30, 1995. Customs 
message 6221112 covered the period between May 1, 1995 and April 30, 1996. 

As stated above, the entries were liquidated on November 8, 1996. Fifteen of these en- 
tries were covered by Customs messages 6081114 and 6081116. These entries were liqui- 
dated more than six months from the date the suspension of liquidation was lifted (March 
21, 1996). The other eleven entries were liquidated within six months from the lifting of the 
suspension (August 8, 1996), and their liquidation is not being challenged under 19 U.S.C. 
§1504 as being liquidated by operation of law. It is protestant’s position that the fifteen (15) 
entries, made between November 19, 1993 and April 6, 1995, deemed liquidated by opera- 
tion of law because liquidation occurred more than six months after the lifting of the sus- 
pension. 

Additionally, protestant is challenging Customs classification of the imported merchan- 
dise covered by the other twelve (12) entries (i.e., the eleven entries that were liquidated 
within the 180-day period set by 19 U.S.C. § 1504 and the one entry for which liquidation 
was extended). The merchandise under protest is pneumatic hand tools for use by repair 
personnel in garages, body shops, dealership service departments, and other establish- 
ments in the automotive repair aftermarket. The tools fall into seven (7) general product 
categories identified as air hammers, models MT1711, MT1714 and MT1715; impact 
wrenches, models MT1720, MT1722, MT1725, MT1751, MT1729, MT1758TH, 
MT1759TH, MT1731, MT1773 and MT1730; reversible, angle head and general purpose 
drills, models MT1727, MT1710, MT1789, and MT1785; cut-offtool, model MT1861; light, 
light mini, standard and heavy-duty ratchets and air ratchets, models MT1825B, MT 1826, 
MT1825S, MT1828, MT 1829, and MT1830; single body die grinder, model MT 1865; and 
straight line and orbital sanders, models MT1768, MT1777, and MT1864. 

The entries were liquidated under a provision of heading 8467, Harmonized Tariff 
Schedule of the United States (HTSUS), as rotary type pneumatic tools for working in the 
hand, suitable for metal working. Your office maintains that except for the impact 
wrenches, all of the pneumatic tools under protest employ a process by which the actual 
shape of the metal is changed, i.e., metal is “worked.” Counsel for the protestant maintains 
that these tools used in automotive repair applications are not “metal working” for tariff 
purposes and should be classified in the appropriate subheading of heading 8467 for other 
pneumatic tools. 

The provisions under consideration are as follows: 

8467 Tools for working in the hand; pneumatic, hydraulic or with self-con- 
tained nonelectric motor * * *: 
Pneumatic: 
8467.11 Rotary type (including combined rotary-percussion): 
8467.11.10 Suitable for working metal 
8467.11.50 Other 


Issues: 
1. Whether the fifteen entries liquidated more than six months from the date the suspen- 


sion of liquidation was lifted are considered “deemed liquidated,” pursuant to 19 U.S.C. 
1504(d). 


2. Whether the pneumatic hand tools are “suitable for working metal” and, therefore, 
classifiable under subheading 8467.11.10, HTSUS. 


Law and Analysis: 


Initially, we note that the protest, with application for further review, was timely filed 
under the statutory and regulatory provisions for protests (see 19 U.S.C. § 1514and19CFR 


1 Per the ACS record, liquidation on this entry was timely extended in order to obtain more information for classifi- 
cation purposes. Thus, the only issue under protest for this entry is the proper classification of the merchandise. 
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Part 174) and that the decisions protested, the liquidation of the entries and classification 
of the merchandise, are protestable decisions (see 19 U.S.C. § 1514(a)(5) and (2), respec 
tively) 


1. Deemed Liquidation 


19 U.S.C. 1504(a)(1), as amended (see section 641, Public Law 103-182; 107 Stat. 2204), 
provides that an entry not liquidated within one year from the date of entry shall be deemed 
liquidated at the rate of duty, value, quantity and amount of duties asserted at the time of 
entry by the importer of record, unless liquidation is extended, as provided in that section 
or suspended as required by statute or Court order. Under section 1504(d) 
pension required by statute or court order is removed, the Customs Service sl 


“when a sus- 

all liquidate 
theentry, unless liquidation is extended under subsection (b), within 6 months after receiv- 
ing notice of the removal from the Department of Commerce, other agency, or a court with 
jurisdiction over the entry. Any entry (other than an entry with respect to which liquida- 
tion has been extended under subsection (b)) not liquidated by the Customs Service within 
6 months after receiving such notice shall be treated as having been liquidated at the rate of 
duty, value, quantity, and amount of duty asserted at the time of entry by the importer of 
record.” 

In HQ 226215, dated March 28, 1996, we held that section 1504(d), as amended, was ap- 
plicable where liquidation of the subject entries occurs after its effective date (December 8, 
1993; see section 692, Public Law 103-182). The fifteen entries under consideration were 
liquidated on November 8, 1996. Thus, Customs was required to liquidate the entry within 
6 months after receiving the notice of removal of the suspension from Commerce, unless 
liquidation was extended under section 1504(b), as amended. 

Section 1504(b) provides that “(t]he Secretary may extend the period in which to liqui- 
date an entry if* * * the information needed for the proper appraisement or classification 
of the merchandise, or for insuring compliance with applicable law, is not available to the 
Customs Service.” You state that all of the entries “contained unresolved and common 
classification problems * * * which may have resulted in loss of revenue had liquidation 
taken place within the time constraints of [section] 1504(d).” However, section 1504(b) 
also provides that the Secretary shall provide notice of an extension to the importer of re- 
cord and surety for the importer of record, and that such notice “shall be in such form and 
manner * * * as the Secretary shall by regulation prescribe.” That regulation, 19 CFR 
159.12(b), provides that “[i]fthe port director extends the time for liquidation, as provided 
in paragraph (a)(1) of this section, he promptly shall notify the importer or the consignee 
and his agent and surety on Customs Form 4333—A, appropriately modified, that the time 
has been extended and the reasons for doing so.” The ACS record for these entries does not 
show that liquidation was extended subsequent to the lifting of the suspension. According- 
ly, the fifteen entries covered by Customs messages 6081114 and 6081116 which were liqui- 
dated more than six months after receiving notice of the removal of suspension from 
Commerce, were deemed liquidated pursuant to 19 U.S.C. 1504(d) 

2. Classification 

Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not require 
otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System. While not legally binding, 
the ENs provide acommentary on the scope of each heading of the Harmonized System and 
are thus useful in ascertaining the classification of merchandise under the System. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 
35128 (Aug. 23, 1989). 

Counsel for the protestant cites judicial precedent for the proposition that tools which 
only incidentally work or otherwise affect metal do not “work” metal in a tariff sense. Lu- 
kas American, Inc. v. United States, 7 CIT 280 (1984), is a case decided under the Tariff 
Schedules of the United States (TSUS), the HTSUS predecessor tariff code, on emergency 
metal cutting apparatus for freeing victims from automobile accidents. The court held, 
among other things, that the term “metal working” means changing the size, form and 
shape of metal toward some useful end. Counsel concludes that true metal-working tools 
produce or finish a new metal product, and that the tools in issue here, used in automobile 
repair or service applications to replace a damaged or worn muffler, quarter panel, or simi- 


3027. 
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ur body part, are not used to make or finish automobiles or their parts; thus, they do not 
‘work” metal for tariff purposes. We agree that the TSUS provisions in Luk 
tially similar to the HTSUS provisions here, so tl le not dispositive, judicial deci 
sions under the TSUS may be instructive in classification cases under the HTSUS 


as are substan 


assuming they are applicable 

Relevant heading 8467 ENs are not instructive as to the meaning of the term “metal 
working.” However, the ENs for heading 8462, machine-tools for working metal, at p. 1383, 
distinguish machine-tools of that hez ading from the hand tocls of heading 8205 and from the 
tools for working in the hand of heading 8467 by how and where they are mounted. Thus, 
read in pari materia, 8462 ENs are instructive as to the meaning of the term “metal-work 


2 


ing” for purposes of he — But, the heading 8467 ENs only state that machine-tools 
of that heading “work by changing the shape or form” of metal or metal carbides. These 
ENs do not restrict or limit such tools to any oe icular service application 


While not dis spositive as toc lassification under the HTSUS, protestant’s product litera- 
ture has cert 1in probe ative value as to how it views the merchandise. See THK America, Inc 
T 


United States, 17 CIT 1169 (1993). Submitted literature states that the air hammers 


‘Handle a wide range of applications. Ideal for virtually all body work.” The drills are de 
ribed as “Perfect for hole sawing cylinder honing, valve guide reaming and knurling, and 
drilling of frames and trailer bodies.” The cut-off tool is described, ir 


1 part, as “* * * useful 
rae genes grinding down burrs and rough edges ” The die grinders are described as “ver 
satile tools for tire scuffing, light welc 


grinding work and general purpose applications.” = 
Finally, the sanders “provide mé aximum pe rformance for paint and rust re mové il, body filler 
shaping, weld smoothing, as well as numerous other service applications 

Subheading 8467.11.10 describes rotary pneumatic tools for working in the hand that 
are suitable for metal working. An article is “suitable” for a particular use if it is actually, 
practically and commercially fit for such use. Evidence of sole use or even principal use is 
not required. There must, however, be evidence of substantial actual use in the particular 
application described. 

Assuming for purposes of argument that the pneumatic tools in issue do not work metal 
in a tariff sense when used in automotive repair applications which only incidentally work 
metal, the available information compels the conclusion that their wide range of uses, as 
illustrated by protestant’ s own literature, makes them “suitable” for working metal. This 
conclusion is not inconsistent either with Lukas, supra, or the referenced ENs. 


Holding: 
The protest should be ALLOWED in part and DENIED in part. The fifteen entries 


made between November 19, 1993 and April 6, 1995, and covered by Customs messages 
6081114 and 6081116, deemed liquidated by operation of law. Thus, the protest should be 
granted with respect to entries. 

Regarding the other twelve entries, under the authority of GRI 1, the listed models of the 
air hammers, drills, cut-offtool, die grinder, and orbital sanders are provided forin heading 
8467. They are classifiable in subheading 8467.11.10, HTSUS, as rotary type, pneumatic 
tools for working in the hand, suitable for metal working. As to the classification of these 
tools, the protest should be DENIED 

Neither the impact wrenches, which tighten and loosen bolts, nuts, screws and other 
threaded fasteners, nor the air ratchets, which grip the article to be turned, “work” metal. 
They are nonetheless pneumatic hand tools of heading 8467. They are classifiable in sub- 
heading 8467.11.50, HTSUS, as other rotary type, pneumatic tools for workingin the hand. 
The impact wrenches and air ratchets should be reclassified as indicated, and the protest 
ALLOWED as to these articles 

The light, mini, standard and heavy-duty ratchets are not pneumatic tools for tariff pur- 
poses. They function as socket wrenches of the type described in heading 8204. Actual clas- 
sification of these ratchets is in subheading 8204.20.00, HTSUS, socket wrenches, with or 
without handles, drives and extensions, and parts thereof. Since the rate of duty under this 
provision for each of the years in question is more than the liquidated rate, the protest 
should be DENIED as tothese articles. If summons is filed, a counterclaim under 28 U.S.C. 
§1553 should be filed. 

In accordance with Section 3A(11)(b) of Customs Directive 099 3550-065, dated August 
4, 1993, Subject: Revised Protest Directive, you are to mail this decision, together with the 
Customs Form 19, to the protestant no later than 60 days from the date of this letter. Any 


reliquidation of the entry or entries in accordance with the decision must be accomplished 
prior to mailing the decision. 
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Sixty days from the date of the decision, the Office of Regulations and Rulings will make 
the decision available to Customs personnel, and to the public on the Customs Home Page 
on the World Wide Web at www.customs.ustreas.gov, by means of the Freedom of Informa- 
tion Act, and other methods of public distribution 

WILLIAM G. ROSOFF, 
(for John A. Durant, Director, 
Commercial Rulings Division.) 


| ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 962926 JAS 
Category: Classification 
Tariff No. 8467.11.50 
JONATHAN M. FEE Esq 
GRUNFELD, DESIDERIO, LEBOWITZ & SILVERMAN LLP 
303 Peachtree Street, N.E., Suite 2980 
Atlanta, GA 30308 


> 


Re: HQ 227562 Modified; Pneumatic Tools for Working in the Hand; Pneumatic Ratchet 
Wrenches. 


DEAR Mk. FEE 

HQ 227562, dated March 3, 1999, a decision on Protest 2002-97-100267, timely filed at 
the Port of New Orleans, held in part that certain pneumatic hand tools were socket 
wrenches, classifiable in subheading 8204.20.00, Harmonized Tariff Schedule of the 
United States (HTSUS). We have reconsidered this decision and now believe it is incorrect. 
Facts: 

Articles the subject of HQ 227562, are the light, mini, standard and heavy-duty ratchets, 
designated models MT1825B, MT1826, MT 1825S, MT 1828, MT1829, and MT 1830. They 
are advertized for use by repair personnel in garages, body shops, dealership service de- 
partments, and other establishments in the automotive repair aftermarket. You submitted 
for our examination the MT1825B inch square drive ratchet wrench and the MT 1830 3/8 
inch square drive ratchet wrench. 

Submitted literature describes them as Air Ratchets, three in inch drive size and three 
in 3/8 inch drive size. Each is equipped with a rotary air motor, positive action throttle for 
precise speed control, and has a free air speed rating of from 175 to 300 rpm, complete with 
air hose and coupling assembly instructions. The descriptive narrative on each of the six 
tools in issue here indicates it can be used as a hand ratchet for initial loosening and final 
tightening up to 40 ft. lbs. For this reason, HQ 227562 concluded they were not pneumatic 
tools for tariff purposes, as claimed by the protestant, but functioned as socket wrenches of 
the type described in heading 8204. HQ 227562 also addressed, among other things, the 
tariff status of light, light mini, standard and heavy-duty ratchets and air ratchets, a single 
body die grinder, and straight line and orbital sanders, but these tools are not in issue here. 

The provisions under consideration are as follows: 

8204 Hand-operated spanners and wrenches * * *; socket wrenches, with or 
without handles, drives or extensions * * *: 
8204.20.00 Socket wrenches, with or without handles, drives and ex- 
tensions, and parts thereof 


* k * * + # * 


8467 Tools for working in the hand; pneumatic, hydraulic or with self-con- 
tained nonelectric motor * * *: 
Pneumatic: 
8467.11 Rotary type (including combined rotary-percussion): 
8467.11.10 Suitable for working metal 
8467.11.50 Other 
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Issue 
Whether any or all of the six tool models are preumatic tools. 
Law and Analysis 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not require 
otherwise, according to GRIs 2 through 6. 

You maintain that in accordance with Additional U.S. Rule of Interpretation 1(a), 
HTSUS, the air ratchets are principally used as a pneumatic, rather than as a manual tool. 
Principal use, in this context, is that use which exceeds each other single use of the good. 
Evidence of one use may be overcome where an examination of the sample indicates anoth- 
er use. See Oxford International Corp. v. United States, 70 Cust. Ct. 217, C.D. 4433 (1973), 
and related cases. In this case, the schematic, submitted in connection with the model 
MT1825B, together with an examination of the sample itself, shows one end of the leader 
hose connected to a compressor and the other male threaded end connecting to the female 
air hose connector in the tool’s handle. The samples, together with the schematic and the 
narrative descriptions in the submitted literature, establish to our satisfaction the princi- 
pal use of these tools as pneumatic air ratchets, rather than as hand-operated socket wren- 
ches. There is no evidence that these tools are suitable for use in metal-working 
applications. 


Holding: 


Under the authority of GRI 1, the air ratchet models MT1825B, MT1826, MT1825S, 
MT 1828, MT1829, and MT1830 are provided for in heading 8467. They are classifiable in 
subheading 8467.11.50, HTSUS. 

HQ 227562, dated March 3, 1999, is modified as to the classification of these models, but 
is otherwise affirmed. This modification will not affect the liquidation of the entry or en- 
tries in Protest 2002-97-100267, the subject of HQ 227562. 

JOHN DURANT 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION AND MODIFICATION OF RULING 
LETTERS AND REVOCATION OF TREATMENT RELATING 
TO THE TARIFF CLASSIFICATION OF MIXTURES OF 
COMPOUNDS OF YTTRIUM (YTTRIUM OXIDE) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation and modification of tariff clas- 
sification ruling letters and revocation of treatment. 


SUMMARY: Pursuant to § 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by § 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs intends to revoke four rulings and modify a fifth pertain- 
ing to the tariff classification of mixtures of compounds of yttrium (yt- 
trium oxide) and any treatment previously accorded by Customs to 
substantially identical transactions. Comments are invited on the cor- 
rectness of the proposed rulings. 
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DATE: Comments must be received on or before August 13, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to and may be inspected at U.S. Customs Service, Office of Regu- 
lations and Rulings, Attention: Commercial Rulings Division, 1300 
Pennsylvania Avenue, N.W,, Ronald W. Reagan Building, 3™ Floor, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Paul G. Hegland, Gen- 
eral Classification Branch, (202) 927-1172. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”) became effective. Title 
VI amended many sections of the Tariff Act of 1930 (as amended) and 
related laws. Two new concepts which emerge from Title VI are “in- 
formed compliance” and “shared responsibility”. These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, Title VI imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930 (as amended) (19 U.S.C. § 1484), the importer of record is re- 
sponsible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to § 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as 
amended by § 623 of Title VI, this notice advises interested parties that 
Customs intends to revoke four rulings and modify a fifth ruling per- 
taining to the tariff classification of mixtures of compounds of yttrium. 
Although in this notice Customs is specifically referring to five rulings, 
infra, this notice covers any rulings on the tariff classification of this 
merchandise under the Harmonized Tariff Schedule of the United 
States (HTSUS) which may exist but not have been specifically identi- 
fied. Customs has undertaken reasonable efforts to search existing data 
bases for rulings in addition to the five identified. No further rulings 
have been found. Any party who has received an interpretive ruling or 
decision (i.e. ruling letter, internal advice memorandum or decision or 
protest review decision) on the subject of this notice should advise Cus- 
toms during this notice period. Similarly, pursuant to section 625(c)(2), 
Tariff Act of 1930 (as amended) (19 U.S.C. 1625(c)(2)), Customs intends 
to revoke any treatment previously accorded by the Customs Service to 
substantially identical transactions. This treatment may have been the 
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result of reliance by the importer on aruling issued to a third party, Cus- 
toms personnel applying a ruling of a third party to importations in- 
volving the same or similar merchandise, a previous interpretation by 
the importer or Customs of the HTSUS, or for other reasons. Any per- 
son involved in substantially identical transactions should advise Cus- 
toms during this notice period. An importer’s failure to advise Customs 
of substantially identical transactions or of a specific ruling not identi- 
fied in this notice may raise the rebuttable presumption of lack of rea- 
sonable care on the part of the importer or its agents for importations 
subsequent to this notice. 

In New York Ruling Letter NY 856525, dated October 16, 1990, a mix- 
ture of europium oxide and very small amounts of oxides of gadolinium, 
neodymium and yttrium was found classifiable in subheading 
2846.90.2010, HTSUS, the provision for mixtures of rare-earth oxides 
other than cerium oxide, to be entered free of duty. NY 856525 is set 
forth as “Attachment A” of this Notice. 

In New York Ruling Letter NY 855057, dated August 10, 1990, a pow- 
der mixture of terbium oxide and oxides of gadolinium, neodymium and 
yttrium was classified in subheading 2846.90.2010, HTSUS. NY 
855057 is set forth as “Attachment B” of this Notice. 

In New York Ruling Letter NY 854686 dated August 9, 1990, a mix- 
ture of yttrium oxide and terbium oxide was classified in subheading 
2846.90.2010, HTSUS. NY 854686 is set forth as “Attachment C” of this 
Notice. 

In New York Ruling Letter NY 851514 dated May 2, 1990, a mixture 
of 99.99 % yttrium oxide and 20 ppm terbium oxide was classified in 
subheading 2846.90.2010, HTSUS. NY 851514 is set forth as “Attach- 
ment D” of this Notice. 

In New York Ruling Letter NY 884253, dated April 14, 1993, one mix- 
ture of yttrium oxide and europium oxide, and a second mixture of ox- 
ides of yttrium, europium and terbium were found classifiable in 
subheading 2846.90.2010, HTSUS. A third mixture of oxides of lantha- 
num, terbium and cerium, was found classifiable in subheading 
2846.90.2050, HTSUS, the provision for mixtures of rare-earth oxides 
with cerium oxide, to be entered free of duty. NY 884258 is set forth as 
“Attachment E” of this Notice. 

Whereas yttrium is found associated in nature with the rare-earths, 
and is separated therefrom only with difficulty, yttrium itself is not a 
“rare-earth metal”. It follows, therefore, that yttrium oxide is not a 
compound of a rare-earth metal. Customs believes that mixtures of 
compounds of rare-earth metals with compounds of yttrium, i.e., yt- 
trium oxide, are not properly classifiable in either subheading 
2846.90.2010 or 2846.90.2050, HTSUS, supra, but are properly classifi- 
able in subheading 2846.90.4000 or subheading 2846.90.8000, HTSUS, 
the residual provision encompassing, in part, certain mixtures of com- 
pounds of yttrium according to the terms of those provisions. 
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oms, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 

5, NY 855057, NY 854686 and NY 851514 and to modify NY 

and any other ruling not specifically identified on identical or 
substantially similar transactions to reflect the proper classification of 
the subject products pursuant to the analysis set forth in Propesed 
Headquarters Ruling Letters (HQ) 962102, revoking NY 856525, NY 
855057 and NY 854686, HQ 962328 revoking NY 851514 and HQ 
962329, modifying NY 884253, set forth respectively as “Attachment 
F”, “Attachment G” and “Attachment H” of this Notice. Additionally, 
pursuant to 19 U.S.C. 1625(c)(2), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical trans- 


actions. Before taking this action, consideration will be given to any 


written comments timely received. 
Dated: June 29, 1999. 


JOHN A. DURANT 
Director. 


| Rulings Division. 


Commercial 


[Attachments] 


TREASURY 
U.S. CusTOMS SERVICE 
New York, NY, October 16, 1990. 
CLA-2-8:S:N:N1:235 856525 
Category: Classification 
lariff No. 2846.90.2010 
Mr. JOHN M. PETERSON 
NEVILLE, PETERSON & WILLIAMS 
39 Broadway 
New York, NY 10006 
Re: The tariff classification of a powder composed of europium oxide and very small 
amounts of gadolinium, yttrium and neodynium oxides used in the electronics field 
from Japan 
DEAR MR. PETERSON 

In your letter dated September 20, 1990, you requested a tariff classification ruling on 
behalf of your client USR Optonix Inc. 

It is our understanding, based on a telephone call with you, that the manufacturer allows 
the remenant oxides to remain in the product because these residues enhance the electron- 
ic abilities of the compound. 

Based on this information, the applicable subheading for the product described above 
will be 2846.90.2010, Harmonized Tariff Schedule of the United States (HTS), which pro- 
vides for mixtures of rare earth oxides except cerium oxides. This subheading is free of duty. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE 
Area Director, 
New York Seaport. 
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[ATTACHMENT B] 
DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY, August 10, 1990. 
CLA-2-8:S:N:N1:235 855057 
Category: Classification 
Tariff No. 2846.90.2010 
Mr. JOHN M. PETERSON 
NEVILLE, PETERSON & WILLIAMS 
39 Broadway 
New York, NY 10006 


QD 


Re: The tariff classification of a powder composed of terbium oxide and very small 
amounts of gadolinium, yttrium and neodynium oxides used in the electronics field 
from Japan 


DEAR MR. PETERSON 

In your letter dated July 20, 1990, you requested a tariff classification ruling on behalf of 
your client USR Optonix Inc 

lhe applicable subheading for the product described above will be 2846.90.2010, Harmo- 
nized TariffSchedule of the United States (HTS), which provides for mixtures of rare earth 
oxides except cerium oxides. This subheading is free of duty. 

his ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT C]| 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
New York, NY, August 9, 1990. 
CLA-2-8:S:N:N1:235 854686 
Category: Classification 
Tariff No. 2846.90.2010 
Mr. JOHN M. PETERSON 


NEVILLE, PETERSON & WILLIAMS 
39 Broadway 
New York, New York 10006 


Re: The tariff classification of a mixture of yttrium oxide and terbium oxide from France, 
Japan, Norway, The Peoples Republic of China or the Soviet Union. 


DEAR MR PETERSON 

In your letter dated July 20, 1990, you requested a tariff classification ruling on behalf of 
your client USR Optonix Inc. 

The applicable subheading for the product described above will be 2846.90.2010, Harmo- 
nized TariffSchedule of the United States (HTS), which provides for mixtures of rare earth 
oxides except cerium oxides. This subheading is free of duty for all countries mentioned 
above except the Soviet Union. The rate of duty from the Soviet Union will be 25 percent ad 
valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 





U.S. CUSTOMS SERVICE i 


A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, May 2, 1990. 
CLA-2-8:S:N:N1:235 851514 
Category: Classification 
Tariff No. 2846.90.2010 
Mr. RALPH C. MEOLA 
RHONE-POULENC INC 
CN 5266 
Princeton, NJ 05843-5266 


Re: The tariff classification of Yttrium Oxide 99.99 Lumifore Dope F from France. 


DEAR Mr. MEOLA 

In your letter dated April 6, 1990, you requested a tariff classification ruling. 

According to your inquiry, this product is composed of 99.99 percent yttrium oxide and 20 
ppm terbium oxide. You further state that it is your belief that the product is classifiable in 
subheading 2846.90.2010. We agree. 

The applicable subheading for the product described above will be 2846.90.2010, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for rare earth oxide mix- 
tures. This provision is duty free. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE 
New York, NY, April 14, 1993 
CLA-2-8:S:N:N7:235 884253 
Category: Classification 
Tariff No. 2846.90.2010 and 2846.90.2050 
Mr. Davin A. SINCLAIR 
SINKO RESOURCES, IN¢ 
425 Madison Avenue, 15th Floor 
New York, NY 10017 


Re: The tariff classification of various rare-earth chemical mixtures from China. 


DEAR MR. SINCLAIR 

In your letter dated March 22, 1993, you requested a tariff classification ruling. 

According to your ruling request one mixture is composed of yttrium and europium ox- 
ide. Another is composed of yttrium, europium and terbium oxide. The last is composed of 
lanthanum, cerium and terbium oxide. 

The applicable subheading for the first two products described above will be 
2846.90.2010, Harmonized Tariff Schedule of the United States (HTS), which provides for 
mixtures of rare-earth oxides except cerium. This subheading is duty free. The remaining 
mixture is classified in (HTS) subheading 2846.90.2050. It is also duty free. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT F] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 962102 EAB 
Category: Classification 
Tariff No. 2846.90.8000 
JOHN M. PETERSON, ESQUIRE 
NEVILL, PETERSON & WILLIAMS 
39 Broadway 
New York, NY 10006 


Re: Mixtures of compounds of yttrium; NY 856525, NY 855057 and NY 854686 revoked. 


DEAR MR. PETERSON: 

In New York Ruling Letter (NY) 856525 dated October 16, 1990, and NY 855057 dated 
August 10, 1990, issued to you on behalf of your client USR Optonix Inc., by the Director, 
Customs National Commodity Specialist Division, New York, mixtures of compounds of yt- 
trium with compounds of rare earth metals were held to be classifiable in subheading 
2846.90.2010, Harmonized Tariff Schedule of the United States (HTSUS) as mixtures of 
rare earth oxides other than cerium oxides. In NY 854686 dated August 9, 1990, issued to 
you on behalf of the same client, by the Area Director, New York Seaport, a mixture of yt- 
trium oxide and terbium oxide was held to be classifiable in subheading 2846.90.2010, 
HTSUS. We have reconsidered this classification and believe that it is incorrect. 
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Facts: 
The merchandise consists of: 


1. A powder composed of europium oxide and vary small amounts of gadolinium, yt- 
trium and neodymium oxides (NY 856525); and 

2. A powder composed of terbium oxide and very small amounts of gadolinium, yt- 
trium and neodymium oxides (NY 855057). 

3. A powder composed of yttrium oxide and a small amount of terbium oxide (NY 
854686). 

The merchandise is used in the electronics field. 
Issue: 


Whether mixtures of compounds of yttrium (yttrium oxide) with compounds of rare- 
earth metals are classifiable as mixtures of compounds of rare-earth metals or as mixtures 
of compounds of yttrium. 


Law and Analysis: 


Merchandise imported into the U.S. is classified under the HTSUS. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
the absence of special language or context which otherwise requires, by the Additional U.S. 
Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are part 
of the HTSUS and are to be considered statutory provisions of law for all purposes. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. 

The Explanatory Notes to the Harmonized Commodity Description and Coding System 
(Explanatory Notes or ENs), including the Subheading Explanatory Notes, although not 
dispositive or legally binding, provide acommentary on the scope of each heading and cer- 
tain subheadings ofthe HTSUS, and are generally indicative of the proper interpretation of 
such headings and subheadings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 
1989). 

Heading 2846, HTSUS, covers, inter alia, compounds of rare-earth metals, of yttrium, or 
of mixtures of such metals. Thereunder, provision is made for “cerium compounds” in sub- 
heading 2846.10, HTSUS; all other products are to be classified in the residual provision, 
“other”, at subheading 2846.90, HTSUS. 

In Customs New York Ruling Letters NY 856525, dated October 16, 1990, NY 855057, 
dated August 10, 1990, and NY 854686 dated August 9, 1990, mixtures of a compound of 
yttrium (yttrium oxide) with compounds of certain rare-earth metals were found classifi- 
able in subheading 2846.90.2010, HTSUS, the provision, for mixtures of rare-earth oxides 
except cerium oxide. 

The “rare earth” elements are members of a group of 15 chemically related elements set 
out in group ITIB (the “lanthanide series”) of the periodic table. While the series is com- 
monly broken out into the “cerium subgroup” andthe “yttrium subgroup”, yttrium is nota 
rare-earth metal (see Hawley’s Condensed Chemical Dictionary, Twelfth Edition, Van Nos- 
trand Reinhold Company, New York, NY, 12 CCD 993, rare earth, “* * * Yttrium * * * al- 
though not a rare earth element, is found associated with the rare earths and is only 
separated with difficulty.” See also, EN 28.46. Compounds of yttrium are not, therefore, 
compounds of a rare earth metal, and mixtures containing yttrium oxide are not classifi- 
able as mixtures of rare earth oxides. We find, therefore, that mixtures of compounds of 
yttrium (yttrium oxide) with compounds of rare-earth metals are properly classifiable in 
subheading 2846.90.4000, HTSUS, wherein there is present by weight more than 19 per- 
cent but less than 85 percent yttrium oxide equivalent, to be entered free of duty; all other 
yttrium bearing materials and compounds are properly classifiable in subheading 
2846.90.8000, HTSUS, bearing duty at the column 1 General rate of 3.7 percent ad valo- 


rem. 


Holding: 


Mixtures containing by weight 19 percent or less, or 85 percent or more of yttrium oxide 
equivalent are properly classifiable in subheading 2846.90.8000, HTSUS, the residual pro- 
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vision for same. Merchandise entered in the foregoing provision during 1999 shall be duti- 
able at the column 1 General rate of 3.7 percent ad valorem. 
Customs ruling letters NY 856525, NY 855057 and NY 854686 are revoked. 
JOHN A. DURANT 
Director, 
Commercial Rulings Division 


[ATTACHMENT G] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE 
Washington, DC. 
CLA-2 RR:CR:GC 962328 EAB 
Category: Classification 
Tariff No. 2846.90.8000 
Mr. RALPH C. MEOLA 
RHONE-POULENC INC 
CN 7500 
Cranbury, NJ 08512-7500 
Re: Mixtures of compounds of yttrium; NY 851514 revoked. 
DEAR MR. MEOLA 
In New York Ruling Letter (NY) 851514 dated May 2, 1990, issued to you on behalf of 
Rhoéne-Poulenc, Inc., by the Area Director, New York Seaport, a mixture of yttrium oxide 
and terbium oxide was held to be classifiable in subheading 2846.90.2010, HTSUS. We have 
reconsidered this classification and believe that it is incorrect. 
Facts: 
The merchandise is a mixture of 99.99 % yttrium oxide and 20 ppm terbium oxide. 


Issue: 


Whether mixtures of compounds of yttrium (yttrium oxide) with compounds of rare- 
earth metals are classifiable as mixtures of compounds of rare-earth metals or as mixtures 
of compounds of yttrium. 


Law and Analysis: 


Merchandise imported into the U.S. is classified under the HTSUS. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
the absence of special language or context which otherwise requires, by the Additional U.S. 
Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are part 
of the HTSUS and are to be considered statutory provisions of law for all purposes. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. 

The Explanatory Notes to the Harmonized Commodity Description and Coding System 
(Explanatory Notes or ENs), including the Subheading Explanatory Notes, although not 
dispositive or legally binding, provide acommentary on the scope of each heading and cer- 
tain subheadings of the HTSUS, and are generally indicative of the proper interpretation of 
such headings and subheadings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 
1989). 

Heading 2846, HTSUS, covers, inter alia, compounds of rare-earth metals, of yttrium, or 
of mixtures of such metals. Thereunder, provision is made for “cerium compounds” in sub- 
heading 2846.10, HTSUS; all other products are to be classified in the residual provision, 
“other”, at subheading 2846.90, HTSUS. 

In Customs New York Ruling Letters NY 851514 May 2, 1990, a mixture of 99.99 % yt- 
trium oxide with compounds of certain rare-earth metals were found classifiable in sub- 


heading 2846.90.2010, HTSUS, the provision, for mixtures of rare-earth oxides except 
cerium oxide. 
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[ATTACHMENT H] 
DEPARTMENT OF THE TREASURY 
US. CUSTOMS SERVICE 
Wa: 
CLA-2 RR:CR:G¢ 
Category 
Tariff No. 2846.90.8000 and 2846.90.2050 


( 


Mr. DaviD A. SINCLAIR 
SINKO RESOURCES, IN¢ 
425 Madison Avent 
New York, NY 1001 


Re: Mixtures of compounds of yttrium; NY 884253 moc 


DEAR MR. SINCLAIR 

In New York Ruling Letter (NY) 884253 dated April 14, 1993, issued to you on behalf of 
Sinko Resources, Inc., by the Area Director, New York Seaport, a mixture of oxides of yt- 
trium and oxides of europium and another mixture of oxides of yttrium, europium and ter- 
bium were classified in subheading 2846.90.2010, Harmonized Tariff Schedule of the 
United States (HTSUS) as mixtures of rare earth oxides except cerium oxides. A third mix- 
ture composed of oxides of lanthanum, cerium and terbium, was classified in subheading 
2846.90.2050, HTSUS, as a mixture of compounds of rare earth oxides containing cerium 
oxide. We have reconsidered these classifications and believe that one is incorrect 
Facts: 

Three mixtures are presented. The first is composed of oxides of yttrium and europium; 
the second is composed of oxides of yttrium, europium and terbium; the third is composed 
of oxides of lanthanum, cerium and terbium 
Issue: 

Whether mixtures of compounds of yttrium (yttrium oxide) with compounds of rare- 
earth metals are classifiable as mixtures of compounds of rare-earth metals or as mixtures 
of compounds of yttrium. 
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Law and Analysis: 


Merchandise imported into the U.S. is classified under the HTSUS. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
the absence of special language or context which otherwise requires, by the Additional U.S. 
Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are part 
of the HTSUS and are to be considered statutory provisions of law for all purposes. 

GRI 1 requires that classification be determined first according to the terms of the head 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. 

The Explanatory Notes to the Harmonized Commodity Description and Coding System 
(Explanatory Notes or ENs), including the Subheading Explanatory Notes, although not 
dispositive or legally binding, provide acommentary on the scope of each heading and cer- 
tain subheadings of the HTSUS, and are generally indicative of the proper interpretation of 
such headings and subheadings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23 
1989). 

Heading 2846, HTSUS, covers, inter alia, compounds of rare-earth metals, of yttrium, or 
of mixtures of such metals. Thereunder, provision is made for “cerium compounds” in sub- 
heading 2846.10, HTSUS; all other products are to be classified in the residual provision, 
“other”, at subheading 2846.90, HTSUS. 

In Customs New York Ruling Letter NY 884253, dated April 14, 1993, mixtures of acom- 
pound of yttrium (yttrium oxide) with compounds of certain rare-earth metals were found 
classifiable in subheading 2846.90.2010, HTSUS, and a mixture of oxides of lanthanum, 
cerium and terbium was found classifiable in subheading 2846.90.2050, HTSUS, the provi- 
sions, in part, for mixtures of rare-earth oxides, depending upon the absence or presence of 
cerium oxide. 

The “rare earth” elements are members of a group of 15 chemically related elements set 
out in group IIIB (the “lanthanide series”) of the periodic table. While the series is com- 
monly broken out into the “cerium subgroup” andthe “yttrium subgroup”, yttrium is nota 
rare-earth metal (see Hawley’s Condensed Chemical Dictionary, Twelfth Edition, Van Nos- 
trand Reinhold Company, New York, NY, 12 CCD 993, rare earth, “* * * Yttrium * * * al- 
though not a rare earth element, is found associated with the rare earths and is only 
separated with difficulty.” See also, EN 28.46. Compounds of yttrium are not, therefore, 
compounds of a rare earth metal, and mixtures containing yttrium oxide are not classifi- 


able as mixtures of rare earth oxides. We find, therefore, that mixtures of compounds of 
yttrium (yttrium oxide) with compounds of rare-earth metals are properly classifiable in 
subheading 2846.90.4000, HTSUS, wherein there is present by weight more than 19 per- 
cent but less than 85 percent yttrium oxide equivalent, to be entered free of duty; all other 
yttrium bearing materials and compounds are properly classifiable in subheading 
2846.90.8000, HTSUS, bearing duty at the column 1 General rate of 3.7 percent ad valo- 
rem. 


Holding: 


Mixtures containing by weight 19 percent or less, or 85 percent or more of yttrium oxide 
equivalent are properly classifiable in subheading 2846.90.8000, HTSUS, the residual pro- 
vision for same. Merchandise entered in the foregoing provision during 1999 shall be duti- 
able at the column 1 General rate of 3.7 percent ad valorem. 

Mixtures containing cerium oxide are classifiable in subheading 2846.90.2050, HTSUS, 
the provision for mixtures of rare-earth oxides containing cerium oxide, to be entered free 
of duty. 

Customs ruling letter NY 884253 is modified. 

JOHN A. DURANT, 
Director, 
Commercial Rulings Division. 





U.S. CUSTOMS SERVIC] 


MODIFICATION OF CUSTOMS Rl 
REVOCATION OF TREATMENT RELATING TO TH 
CLASSIFICATION OF VARIOUS SEAFOOD PRODUC 


AGENCY: U.S. Customs Service, Departn 


ACTION: Notice of modification of a tariff 


< 


l 


and revocation of treatment relating to the 
food products. 


AGENCY: U.S. Customs Service, Depar 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
1625(c)), as amended by section 623 of Title VI (Customs Moder 
tion) of the North American Free Trade Agreement Implement 

Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interest 

ties that Customs is modifying New York Ruling | 

C84165, dated February 4, 1998, concerning the cla hi 
seafood products and to revoke any treatment previously accorded by 
the Customs Service to substantially identical transactions. Notice of 
the proposed modification was published in Vol. 33, No. 20 of the Cus- 
TOMS BULLETIN dated May 19, 1999. 


EFFECTIVE DATE: This notice is effective for merchandise entered o1 
withdrawn from warehouse for consumption on or after September 13 
1999. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Gen- 
eral Classification Branch (202) 927-1109. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), Y 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effec tive. 
Title VI amended many sections of the Tariff / Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the ‘ w are “in. 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws “Ta Pan CS the trade communit) needs 
to be clearly and completely informed of its legal obligations. Accord 
ingly, the law i imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. $1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 


Saal 
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Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. Pursuant 
to Customs obligations, a notice of proposed modification of New York 
Ruling Letter (NYRL) C84165, was published in Vol. 33, No. 20 of the 
CUSTOMS BULLETIN dated May 19, 1999. No comments were received. 

As stated in the proposed notice this modification action will cover 
any rulings on this issue which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the issue subject to this notice, should have 
advised Customs during the notice period. Similarly, pursuant to sec- 
tion 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
Customs is revoking any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among other 
reasons, have been the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations involving the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule of the United States (HTSUS). Any person involved in sub- 
stantially identical transactions should have advised Customs during 
the notice period. An importer’s reliance on a treatment of substantial- 
ly identical transactions or on a specific ruling concerning the mer- 
chandise covered by this notice which was not identified in this notice 
may raise the rebuttable presumption of lack of reasonable care on the 
part of the importer or its agents for importations subsequent to the ef- 
fective date of this final decision. 

NYRL C84165 held that three seafood products, Cruscana lobster, 
shrimp, and crab seafood patés, were classified as other crustaceans 
prepared or preserved, in subheading 1605.40.10, HTSUS, free of duty. 
Since the issuance of the ruling it has been learned that these products 
also contain fish which results in different classifications for these prod- 
ucts under the HTSUS. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is modifying NYRL 
C84165, and revoking any other ruling not specifically identified, to re- 
flect the proper classification of these seafood products. Headquarters 
Ruling Letter 961546 revoking NYRL C84165 and reflecting the proper 
classifications for these seafood products is set forth as an Attachment 
to this document. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Cus- 
toms is revoking any treatment previously accorded by Customs to sub- 
stantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after its publication in the CUSTOMS BULLETIN. 


Dated: June 28, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division. 


[Attachment] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE 
Washington, DC, June 28, 1999. 
CLA-2 RR:CR:GC 961546K 
Category: Classification 
Tariff No. 1604.20.10, 1605.10.05, 
1605.20.05, and 1605.30.05 
Mr. CaRLOS GENDRON 
CARLOS GENDRON AND ASSOCIATES LLC 
105 Harbor Drive, Unit 112 
Stamford, CT 06902 


Re: Modification of New York Ruling Letter (NYRL) C84165 Regarding Various Seafood 
Patés and Taramas. 


DEAR Mr. GENDRON 

In response to your request of February 2, 1998, Customs issued NYRL C84165, dated 
February 4, 1998, concerning the classification under the Harmonized Tariff Schedule of 
the United States (HTSUS), of four seafood patés. This letter is to inform you that NYRL 
C84165, no longer reflects the views of the Customs Service concerning three of the four 
products and that the following represents our position for those products. 

In addition, in your letter dated February 3, 1998, you requested a classification ruling 
for additional seafood products. This ruling letter is also in response to this request. 

A notice of proposed modification of New York Ruling Letter (NYRL) C84165, was pub- 
lished in the CUSTOMS BULLETIN on May 19, 1999, Vol. 33, No. 20. No comments were re- 
ceived. 

Facts: 

In NYRL C84165, dated February 4, 1998, Customs held that the following products as 
described were classified as follows. 

Cruscana Smoked Salmon Seafood Paté, was classified in subheading 1604.20.10, 
HTSUS, as other prepared or preserve fish, and Cruscana Lobster Seafood Paté, Crus- 
cana Shrimp Seafood Paté, and Cruscana Crab Seafood Paté, were classified in sub- 
heading 1605.40.10, HTSUS, as other crustaceans prepared or preserved. 

In issuing NYRL C84165, Customs did not note that the lobster, shrimp, and crab patés 
also contained fish, resulting in incorrect classification decisions for these products. 

In addition, in your letter of February 3, 1998, you requested a classification ruling for 
other Cruscana seafood products described as Excellence Tarama in Tray (containing cod 
roe), Salmon Tarama in Tray (containing smoked salmon and cod roe), Shrimp (Crevette) 
Seafood Paté in Tray (containing shrimp and white fish), and Crab (Crabe) Seafood Paté in 
Tray (containing crab and white fish). Also, the seafood products contain vegetable oils, 
seasonings, and other ingredients. 


Issue: 
The issues are whether the Cruscana products described as Lobster Seafood Paté, 
Shrimp Seafood Paté and Crab Seafood Paté were properly classified in NYRL C84165, and 


what is the proper classification for the additional products as described in the ruling re- 
quest dated February 3, 1998. 


Law and Analysis: 


The classification of imported merchandise under the HTSUS is governed by the prin- 
ciples set forth in the General Rules of Interpretation (GRI). GRI 1 requires that classifica- 
tion be determined first according to the terms of the headings of the tariff schedule and 
any relative section and chapter notes and, unless otherwise required, according to the re- 
maining GRI, taken in their appropriate order. Since we conclude that the products are 
classifiable under GRI 1, we need not consider the remaining GRI. 

Subheading 1605.30.05, HTSUS, provides for crustaceans, molluscs and other aquatic 
invertebrates, prepared or preserved, lobster products containing fish meat, with a 1999 
general rate of duty of 10 percent ad valorem. The Cruscana Lobster Seafood Paté contains 
white fish and falls within the classification of this subheading. 
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U.S. CUSTOMS SERVICE Ze 


MODIFICATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF WADING BOOTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of the modification of and treatment relating to tariff 
classification of wading boots. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
is modifying a ruling pertaining to the tariff classification of “flats” 
boots or wading boots and to revoke any treatment previously accorded 
by Customs to substantially identical transactions. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after September 13, 1999. 


FOR FURTHER INFORMATION CONTACT: Greg Deutsch, Textile 
Branch (202) 927-2302. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”) became effective. Title 
VI amended many sections of the Tariff Act of 1930, as amended, and 
related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that, in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. $1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

As stated in the proposed notice, this modification action will cover 
any rulings on this issue which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the issue subject to this notice, should have 
advised Customs during the notice period. Similarly, pursuant to sec- 
tion 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
Customs is revoking any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among other 
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reasons, have been the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations involving the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule of the United States. Any person involved in substantially 
identical transactions should have advised Customs during the notice 
period. An importer’s reliance on a treatment of substantially identical 
transactions or on a specific ruling concerning the merchandise cov- 
ered by this notice which was not identified in this notice may raise the 
rebuttable presumption of lack of reasonable care on the part of the im- 
porter or its agents for importations subsequent to the effective date of 
this final decision. 

In New York Ruling (NY) B83786, issued April 23, 1997, one of the 
two boots at issue, i.e., style CH-81-0221, was classified in subheading 
6404.19.20, HTSUSA, the provision for “Footwear with outer soles of 
rubber, plastics, leather or composition leather and uppers of textile 
materials: Footwear with outer soles of rubber or plastics: Other: Foot- 
wear designed to be worn over, or in lieu of, other footwear as a protec- 
tion against water, oil, grease or chemicals or cold or inclement 
weather.” 

The boot features a sturdy, molded rubber cup sole, rubber tape on 
the seams, and a wide band of rubber tape around the lower portion of 
the boot’s upper. Due to the presence of certain other features and char- 
acteristics, however, it is now Customs position that the boot is not de- 
signed as a protection against water, oil, grease, etc., but as a protection 
against sharp rocks, coral, shells, etc. The boot is therefore properly 
classified in subheading 6404.19.90, HTSUSA, the provision for “Foot- 
wear with outer soles of rubber, plastics, leather or composition leather 
and uppers of textile materials: Footwear with outer soles of rubber or 
plastics: Other: Other: Valued over $12/pair [12 dollars per pair].” 

Because of the foregoing, notice of the proposed action was published 
on May 26, 1999, in the CUSTOMS BULLETIN, Volume 33, No. 21. One com- 
ment was received. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying NY B83786, 
and any other ruling not specifically identified involving identical or 
substantially similar transactions, to reflect the proper classification of 
boot style CH-81-0221 according to the analysis in Headquarters Rul- 
ing Letter (HQ) 960756, set forth as “Attachment” to this document. 
Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking any 
treatment that Customs previously accorded to substantially identical 
transactions. 


Dated: June 29, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, June 29, 1999. 
CLA-2 RR:CR:TE 960756 GGD 
Category: Classification 
Tariff No. 6404.19.90 
ROBERT L. FOLLICK, ESQUIRE 
FOLLICK & BESSICH 
One Exchange Place, Suite 915 
Jersey City, NJ 07302 


Re: Modification of New York Ruling Letter (NY) B83786; Wading Boots or “Flats” Boots; 
Not Footwear Designed as Protection Against Water. 


DEAR MR. FOLLICK 

In New York Ruling Letter (NY) B83786, issued to you April 23, 1997, on behalf of Cabe- 
la’s, Inc., Customs classified two styles of wading boots. As you may be aware, a typographi- 
cal error in the third paragraph of the ruling’s first page incorrectly reflects the 
classification of boot style CH-81-0162 as subheading 6404.11.90. We note that this style’s 
classification is correctly entered as subheading 6404.19.90 in the “TARIFF NO.” line near 
the top of the first page, and that in the third paragraph, the classification description and 
rate of duty (in 1997) are accurately stated. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed modification of NY B83786 was published on May 26, 1999, in the Customs 
BULLETIN, Volume 33, Number 21. One comment was received. 

The second boot, style CH-81-0221, was classified in subheading 6404.19.20, Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA), the provision for “Foot- 
wear with outer soles of rubber, plastics, leather or composition leather and uppers of 
textile materials: Footwear with outer soles of rubber or plastics: Other: Footwear de- 
signed to be worn over, or in lieu of, other footwear as a protection against water, oil, grease 
or chemicals or cold or inclement weather.” We have reviewed NY B83786 and, with respect 


to style CH-81-0221, have found it to be in error. Therefore, this ruling modifies NY 
B83786. 


Facts: 


In NY B83786, boot style CH-81-0221 is described as having a relatively heavy, molded 
rubber cup sole with sidewalls which overlay the upper by from one half inch to over one 
inch all around the shoe. Uncompressed, the base material of the upper measures approxi- 
mately 1/16 of an inch in thickness, and consists of neoprene rubber that is sandwiched 
between two layers of a stretchy fabric of textile materials. There is a full-length zipper on 
one side of the boot, behind which is a gore (or triangular gusset) composed of the same 
material as the upper. 

The description in NY B83786 further notes that strips of unreinforced rubber, which 
measure approximately 1/16 of an inch in thickness, are attached to the outside of the up- 
per, presumably by vulcanization. One strip, which varies in width from approximately 
2 inches to 3'4 inches (wider at and near the toe), extends completely around the shoe. A 
heel piece measures approximately 4% inches in width by 2% inches in height. Two strips 
measuring approximately 4 inch in width cover the front and back seams of the neoprene 
material. The front strip measures approximately 13 inches in length. The back strip mea- 
sures approximately 7 inches in length including a portion that is covered by the heel piece. 
Immediately above each heel piece is a small rectangular heel tab which protrudes outward 
approximately 4 inch from the upper. The boot is completely waterproof in water less than 
2 inches in depth, and is water resistant in water less than 8 inches in depth (the approxi- 
mate height of the boot). Water begins to seep into the boot after approximately 3 minutes 
of immersion in water that is between 2 and 8 inches in depth. The boot has no drainage 
holes in its lower portions. 

Advertising literature from a catalog directed toward hunters and fishermen refers to 
the article in large print as a “Flats Boot” and in small print as “wading boots.” The body of 
advertising states: 


Full-length supportive insole prevents injury on sharp rocks, coral and shells. These 
lightweight 5mm neoprene wading boots feature a full rubber rand with exterior toe 
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and heel caps. Fully gussetted opening with heavy-duty YKK® side zipper. Multi-pur- 
pose outsole provides excellent traction. Heel tabs aid in kicking them offor holding fin 
straps in place. Order one or two sizes larger if wearing with waders. 

Issue: 


Whether the wading boot is classified in subheading 6404.19.20, HTSUSA, as footwear 
designed as a protection against water, or in subheading 6404.19.90, HTSUSA, as 
footwear that is not designed as a protection against water. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, andifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied 
The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding Sys- 
tem, which represent the official interpretation of the tariff at the international level, facil- 
itate classification under the HTSUS by offering guidance in understanding the scope of 
the headings and GRI 

Heading 6404, HTSUSA, covers “Footwear with outer soles of rubber, plastics, leather or 
composition leather and uppers of textile materials.” The issue subject to this ruling is 
whether or not style CH-81-0221 is designed to be protective footwear. To an extent, the 
boot is certainly capable of protecting the wearer against water, but it is not designed for 
this purpose. Active use of such a boot entails movement (turning, walking, sloshing, 
splashing, etc.). Even in water even as shallow as two inches in depth, movement causes 
water level fluctuation and eventual seepage through the upper of the boot. The advertis- 
ing literature states that the boot protects against injury from (among other hazards) cor- 
al, predominately found in or near ocean saltwater, not in the generally more calm bodies of 
water such as lakes and streams. Although holes for drainage may indicate that interior 
water is contemplated and meant to pass through to the exterior of a boot, the absence of 
such holes in this boot does not necessarily indicate that it is designed to keep water out. 
When the boot is zipped closed and completely immersed, the tightly fitting top and lack of 
drain holes primarily deter the entry of fine sand, small pebbles, and shells that might 
otherwise infiltrate. The wide band of encircling rubber overlay and the heel piece appear 
to be designed to extend the protective attributes of the sturdy rubber sole upward to the 
lower portions of the upper and are not features designed to protect against water. The ad- 
vertised suggestions that larger sizes of the boot should be purchased if used with waders, 
and that the heel tabs aid in retaining fin straps (possibly for fishing from an inner tube), 
further support adetermination that the boot is not designed as a protection against water, 
but for use in water that is deeper than the height of the boot. In light of the analysis above, 
we find that the subject “flats boot” is not designed as a protection against water and is 
classified in subheading 6404.19.90, HTSUSA. 


Holding: 


The wading boot or “Flats Boot” identified by style CH-81-0221 is classified in subhead- 
ing 6404.19.90, HTSUSA, the provision for “Footwear with outer soles of rubber, plastics, 
leather or composition leather and uppers of textile materials: Footwear with outer soles of 
rubber or plastics: Other: Other: Valued over $12/pair [12 dollars per pair].” The general 
column one duty rate is 9 percent ad valorem. 

NY B83786, issued April 23, 1997, is hereby modified. In accordance with 19 U.S.C. 
1625(c), this ruling will become affective 60 days after its publication in the CUSTOMS BUL- 
LETIN. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 111 
RIN 1515-AC34 
CUSTOMS BROKERS 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule; extension of comment period. 


SUMMARY: This document provides an additional 30 days for inter- 
ested members of the public to submit comments on the proposed revi- 
sion to Part 111 of the Customs Regulations governing the licensing 
and conduct of customs brokers in the performance of customs business 
on behalf of others. The proposed revision, which was published in the 
Federal Register on April 27, 1999, includes changes to the regulatory 
texts to part 111 to reflect amendments to the underlying statutory au- 
thority enacted as part of the Customs Modernization provisions of the 
North American Free Trade Agreement Implementation Act. The pro- 
posed revision also includes changes to reflect the recent reorganiza- 
tion of Customs as well as changes to improve the content, layout and 


clarity of the regulatory texts. The comment period was scheduled to ex- 
pire on June 28, 1999. 


DATES: Comments on the proposed revision must be received on or be- 
fore July 28, 1999. 


ADDRESSES: Written comments (preferably in triplicate) may be ad- 
dressed to the Regulations Branch, Office of Regulations and Rulings, 
U.S. Customs Service, 1300 Pennsylvania Avenue, N.W,, Washington 
D.C. 20229. All comments submitted will be available for public inspec- 
tion in accordance with the Freedom of Information Act (5 U.S.C. 552), 
§ 1.4, Treasury Department Regulations (31 CFR 1.4) and § 103.11(b), 
Customs Regulations (19 CFR 103.11(b)) between 9:00 a.m. and 4:30 
p.m. on normal business days at the Regulations Branch, Office of Reg- 
ulations and Rulings, U.S. Customs Service, 1300 Pennsylvania Ave- 
nue, N.W,, 3rd Floor, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: 


Operational Aspects: Bruce Ingalls, Office of Field Operations 
(202-927-1082). 


Legal Aspects: Jerry Laderberg, Office of Regulations and Rulings 
(202-927-2320). 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Customs published a document in the Federal Register (64 FR 22726) 
on April 27, 1999, proposing to revise Part 111 of the Customs Regula- 
tions governing the licensing and conduct of customs brokers in the 
performance of customs business on behalf of others. The proposed re- 
vision includes changes to the regulatory texts to part 111 to reflect 
amendments to the underlying statutory authority enacted as part of 
the Customs Modernization provisions of the North American Free 
Trade Agreement Implementation Act. The proposed revision also in- 
cludes changes to reflect the recent reorganization of Customs as well as 
changes to improve the content, layout and clarity of the regulatory 
texts. 

The document invited the public to comment on the proposed revi- 
sion to part 111. Comments on the proposed rule were requested on or 
before June 28, 1999. 

On June 22, 1999, Customs received a request from a law firm repre- 
senting the JFK Airport Customs Brokers Association to extend the 
time period for submission of comments on the proposed rule so that the 
firm can receive sufficient input from members of the Association be- 
fore submitting comments. 

Customs has concluded that this request has merit. Accordingly, the 
period of time for the submission of comments is being extended 30 
days. Comments are now due on or before July 28, 1999. 


Dated: June 23, 1999. 
STUART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
[Published in the Federal Register, June 29, 1999 (64 FR 34748)] 
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